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INTRODUCTION ABOUT DRC

The Conference held in Geneva in April 2009 proglideunique opportunity to review the
Durban Declaration and Programme of Action (DDPARd@ in Durban in 2001 on racism,
racial discrimination, xenophobia and all formsrdablerance. The Government of Nepal
took leadership in the Conference by recognizirag tliscrimination on the basis of caste,
gender; ethnicity, religion and Untouchability @sises of inequality and exclusion in
Nepali Society. The Government needs and intemtiske firm and decisive action.

The civil society organizations of Nepal known las DRC Follow Up Committee - Dalit,
Janajati, Madhesi, gender and sexual minoritidgjioes minorities and women - made a
joint report to the Durban Review Conference in &en TDRC Follow up Committee is a
national coalition having 134 member organizations.

I. METHODOLOGY

1. This report follows the guidelines adopted by thartdn Rights Council. It refers to
continuities of law and practice impacting on humights and focuses on incidents
occurring within the last four years. The infornosaticontained in this report was collected by
Durban Review Conference (DRC) Follow-up Commitiespal from a series of national and
regional consultation workshops and focused grasgudsions involving human rights
workers and other stakeholders. DRC committee desul34 civil society organizations of
indigenous peoples, Dalits, disables, Madhesi, Muahd sexual and gender minorities.

. PROMOTION AND PROTECTION OF HUMAN RIGHTSON THE GROUND

A.  Scopeof international obligations
2. Nepal has ratified a number of international conioers and treaties some of which
are- International Covenant on Civil and PolitiBaghts (ICCPR) , International Convention
for the Elimination of All Forms of Racial Discrimation (ICERD), International Covenant
on Economic, Social and Cultural Rights (ICESCR)n@ntion on the Elimination of All
Forms of Discrimination against Women (CEDAW), miational Labor Organization
Convention No.169, Convention on Biological DiveygiCBD), Convention on the Rights of
Persons with Disabilities (CRPD) and its OptionadtBcol, and has firmly supported the
United Nations Declarations on the Rights of Indiggs Peoples (UNDRIP). To date, the
commitments implied in this firm support have neeh fulfilled and neither has the
government found it possible to conform with raitifitreaties at the domestic level.
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3. By virtue of being a party of the stated treatidgpal has to comply with:
Concluding observations of the Committee on EcororSocial and Cultural Rights for
Nepal (16 January 2008); CERD General RecommenmdtoX| on the prevention of racial
discrimination in the administration and functiomiof the criminal justice system (22 August
2002), recommendations of Special Rapporteur on ditation of human rights and
freedoms of indigenous peoples A/HRC/12/34/Add.8, a&oncluding observations of the
Committee on Elimination of Racial Discriminationorf Nepal (28 April 2004).
Unfortunately the government has not fully and @ffely implemented either the
recommendations or the concluding observationsatoed in these instruments.

A. Cooperation with human rights mechanisms
4. Although the government invited a Special Rappartguthe rights and freedoms of
indigenous peoples to Nepal, his recommendati@sng with the programs and provisions
of the Durban Declaration and Program of Action @X) have yet to be fully implemented.
The same is true forthe recommendations of the Durban Review Conteré@utcome so
that the record of the government in this regasdyih its treaty reporting obligations, needs
significant improvement

B. Implementation of international human rights obligations

1. Rightsof indigenous peoples
5. Implementation status of International Labour Orgaration Convention No.169 and
United Nations Declaration on the Rights of Indigens Peoples (UNDRIP)Nepal has yet
to implement the international standards applicadbiadigenous peoples, as set out in the
UNDRIP andConvention No. 169 and indigenous peoples righsetbdeterminatiod. The
government needs to meet its obligations to inddgsrpeoples in line with observations and
recommendations made by the Special Rappotteur.

The gover nment should:

» Urgently implement Convention No.169 and the UNDRIfl change existing laws and
policies to give due recognition to the indigenpasples' laws, traditions, costs and
land tenure systems in line with standards setfiorthe Convention No.169 and
UNDRIP.

» Consider the implementation of the recommendatidrise Special Rapporteur and the
Concluding observations of CERD Committee with mgeand priority.

6. Right to language, culture and religionThough currently 59 indigenous peoples have
been recognized officially, many other indigenotsugs are yet to be recognized by the
state which has reinforced the marginalizationaf-necognized indigenous peoples.
Recognition of Nepali language as the official laage has created obstacles to accessing
education and government services, as well asgirftrmation> and many indigenous
languages are under thréaccording to Quadrupeds of the Country Code 186@%;
slaughter is an offence punishable by up to 12syehimprisonment. But, some indigenous
peoples and others practice the ritual sacrificihgullocks in traditional rite$.

The gover nment should:

* Recognize indigenous languages for use in staaratilongside Nepali.

«  Adopt a policy of Mother tongue multi-lingual Eduicm

» Ensure the rights of indigenous peoples to mairaaith develop their language, distinct
cultures and religions.
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18 Right to land and natural resourcesAs a result of numerous discriminatory laws and
practice$, indigenous peoples are historically deprivedanid and natural resources. The
dominant groups have expropriated land, habitaasemand other natural resourtebat
were once communally owned knownkigat™ by the indigenous peoples. The most
important characteristic of this form of land temis the inalienability of the land: as Kipat
land was tied to the social group, it could notegi its nature, be sold to immigrants
(Remgmi, 1978) According to the Land Evictionslud Country Code (1963Kipat which
lacks official documents, is equivalentRaikar*? lands on which taxes can be levied. This
has led to the loss of indigenous based communiaémshkip i.e. transformin§ipat land into
Raikar which can be used, transferred, and disposed ahippgne. Development projects,
Leasehold and community for&stNational Park¥, and Hydro-projects have displaced
many indigenous peoples from their ancestral lamdsterritories thereby denying those
people their rights to consultation, participatibenefit-sharing and natural resouréas
recommended by the ESCRIndigenous knowledge is not protected throughllpgavision
that includes the use of copyright, certificatioarks and design, collective trademarks,
patent law, moral rights and equitable sharindheflienefit arising from the utilization of
traditional knowledge in line with CBD Atrticle 8)§®

The gover nment should:

» Take tangible measures to recognize and protecights of indigenous peoples to own,
control, develop and use their ancestral landsidges and natural resource.

» Consider special measures to get FPIC from indigempeoples prior to executing any
development project or undertaking any other agtiwhich materially affects their lives

» Take measures to protect indigenous knowledgeak®légal action for patent right in
line with CBD 8 (j), Article 27 of ICCPR, ILO 16%d UNDRIP.

7. Rights of indigenous women: There is no disaggregated data for indigenousevp
which would reveal their true situation. Owing &ative differences in literacy rates, land
ownership status, occupation, language, populaima® and educational status, the
systematic practice of social exclusion of indigemawomen is experienced at very different
levels to those experienced by non-indigenous wothkience, indigenous women are
severely under-represent&ih decision-making structures, not only at théamatl level, but
also atthe local levels. This is not yet addresseequired by the recommendation of
ESCR:

The gover nment should:

» Ensure the proportional participation of indigenausnen at all decision-making levels.

» Take steps to include disaggregated data for imdige peoples and indigenous women
in the forthcoming National Census 2011.

8. Ongoing constitution making proces3 he government has yet to begin
implementing the provisions of Free, Prior, andinfed Consent (FPICp ensure the
participation of indigenous peoples through theindreely chosen representatiteim the
drafting processes of the new constitution. Ind@mes peoples have serious concern as the
draft report&® of the thematic committees of the Constituent Agslg do not incorporate the
fundamental rights of indigenous peoples in linéhvinternational standards.
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The gover nment should:

» Take steps to ensure the participation of indigemmoples through their own freely
chosen representatives with FPIC in the ongoingttoion-making process and in all
decision-making processes.

* Recognize UNDRIP as the principal framework forfting the New Constitution and
recognize the right of self-determination of indigas peoples in the New Constitution.

2. Rightsof the Dalit community
9. Non-discrimination: The term Dalit refers to people who are religiousliyiturally,
socially, economically and historically oppressextluded and untouchables. The Dalit
community lives in many regions of Nepal, practiogmny faiths, is multi caste and multi
lingual and embraces a rich multi-cultural diverdit Despite national and international
provisions legislating against discrimination, D=akre theale facto 'untouchables' of
contemporary Nepal. They are frequently deniedssct®public places and the right to drink
water from public wells. They are the victims oblkence to prevent participation in inter-
castezgnarriage and endure an estimated 205 foraisafminatory practice in their daily
lives.

10. Right to equality:Understandably the need to enact and implementapaws and
measures to eliminate caste-based discriminatidruatouchability and the dismissal of
existing discriminatory provisioASare fundamental concerns of the Dalit communiher®
are 23 discriminatory provisions existing in seVéaas related to the Dalit communffy
and the CESCR has made appropriate recommendétiotie enactment of just such a
special law?®

The gover nment should:

» Enact a separate and special law to eliminate tested discrimination and
untouchability practice, including provision forgsecuting the culprits and compensating
the victims.

* Repeal all those discriminatory laws, regulationes, directives, policies and
programmers which are in contravention of humahtsig

11. Right to citizenship and identitySome Madhesi Dalits have been denied their rmght t
acquire citizenship. Similarly, some Dalits eigiy belongs to hill or Madhesi origin, have
been denied their right to get citizenship usirgjrtijiven family name, where this is a name
used frequently by so-called upper cadtes.

The Government should:
» Ensure the citizenship rights of Madhesi Dalits.
» Ensure the citizenship rights of all Dalits recaymg their family name and identity.

12.  Right to participate in public and political lifeAlthough, recommendation 17 of
CERD (2004) for due representation in governmexgfislative bodies, the judiciary and
other decision-making bodies at all leVéisf the state is clear, the government of Nepal ha
yet to implement these recommendations. Nepalit®ate still excluded from state
structures particularly with regard to decision-king and at the agency implementing level.

The gover nment should:
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» Ensure ‘proportionate with compensation represemtain every level and sector of the
state with regard to decision-making.

13.  Right to special provisionDespite, recommendation 32 of CESCR 1998 and
constitutional provision on the rights of Dalits'8pecial Provision¥, specifically for
‘proportional with compensatory representationéirery state structure, no adequate policy
has yet been developed or implemeriteNeither has the Government yet devised special
programs for ex-Haliyas from the Dalit commurity.

The gover nment should:

» Adopt the necessary constitutional, administratiegal and institutional measures for
special provision for Dalits as well as an actiotiqy to ensure their effective
implementation.

14.  Strengthening the National Dalit Commissiolhe government has yet to adopt a
law to make the National Dalit Commission a statytwody in accordance with CERD 2004,
recommendation No.11.

The gover nment should:
« Establish the National Dalits Commission as a dtuiginal and statutory body by passing
the necessary legislation.

15. Right to social security and to an adequate standlaf living: A study shows that
23% of hills origin Dalits and 44% of Madhesi Dalire entirely landlesalong with the
Haliyas (a kind of bonded labor) who were tied to workorgother people’s land. The
Government of Nepal has freed Haliyas, many of whom are Dalits, from their bondage
through an agreement made in 2008, but it has ademany special programs for them and
particularly for the women among them. Suitablegpaonmes to support these landless ex-
Haliyas need to be implemented in the rural areasmatter of priority® The government
has not made further policy and program to enwaegrerogative rights for their indigenous
knowledge and occupation and equal benefit shafimgtural resources.

The gover nment should:

» Address the issue of ex-Haliyas and the arrangepwiay, laws and programs
surrounding them to ensure suitable areas of lanidhawill provide an adequate standard
of living.

» Arrange policy, laws and programs to provide ademaseas of land for all landless Dalits
family, prerogative rights for their indigenous kviedge and occupation and ensure the
equal benefit sharing of natural resources.

16. Rights of Dalit WomenBadi is a marginalized caste within the Dalit communvtyo
was traditionally an artisan and musician groumplebecoming caste-based sex workers.
The government of Nepal made an agreement in 20d/Badi women to meet their
demands, but the commitments made by the governnaeetyet to be implementdtiMore
generally, the level of representation of Dalit waymn all levels of state structure is far less
than for other women.

The gover nment should:
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» Consider formulating policies, strategies and paots to eliminate gender and caste based
discrimination against Dalit women; to eradicate siex exploitation of Badi women and to
implement previous agreements made with them.

» Consider and implement measures f to ensure thpoionate representation of Dalit
women so that it compares favourably to that of worm general.

17.  Rights of Dalit children:Despite international and national obligations,iDalildren
are facing caste-based discrimination and untoulityalb schools, temples and other public
areas as well as in private places. Lacking of atioie, malnutrition, child labour, trafficking
and sexual violations are other serious conceiffiestaig Dalit children.

The gover nment should:
» Urgently implement measures to enforce childreiglsts to education, adequate food,
health services and freedom from child labour fitkihg and sexual violation.

3. Rights of personswith disabilities
18. Representation, participation and educatioNepal ratified the Convention on the
Rights of PWDs and its Optional Protocol on 27 Delser 2009. The meaningful
participation of PWDs in the constitution- makingpess along with the representation and
participation of PWDs across the public sector ngmeerally has yet to be realize@e
facto discrimination against PWDs still occurs in theldi of education, employment, health,
housing, and many other areas including Altoge@®86 of PWDs have no education (59.6%
of male and 77.7% of female¥)Nearly half of all children with disabilities havet been
able to benefit from education services. The edocaystem is not user-friendly towards
PWDs and with regard to.

The gover nment should:

» Urgently adopt the policy of providing reasonalde@nmodation for employment,
transportation, sports, personal attendance arithresvices, in housing, transport,
sports and cultural life, personal attendance sesvior PWDs;

» Take stricter measures to combat discriminatiomnag®WDs in line with the DDPA.

* Implement the CRPD and its Optional Protocol armiporate the provisions of this
convention in the new Constitution of Nepal;

» Urgently adopt special measures to provide edutaticuding the use of Braille script
and sign language, with reasonable accommodatrdAWDs;

» Take steps to ensure the participation of PWD&enoingoing Constitution-making
process and ensure the participation and reprasentd PWDs in public sector;

» Ensure multi language policy for official use andther language in curriculum and text
books of school including brail script and tacdihguage for person with disabilities.

19. Social security of PWDsWhile there is no social security plan as such in Nefatre
are certain provisions which may be applicableotoes, including PWDs within society.
Supports currently provided to PWDs is charity lbaed this should be transformed in to
rights based support. No provisions for personsiséence (PA) for PWDs, elderly people,
orphans, homes where people with disabilities specially women and children, have
been made.

The gover nment should:
* Enact and implement laws guaranteeing basic sse@lrity arrangements for PWDs.
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20. Rights of women with disabilitiesThere is still a considerable amount of socigret
attached to disabled women and their families aeg suffer from gender based violence in
the form of rape, domestic violence and sexualdsment. They are discriminated against in
relation to education, employment, marriage an@s€to resources and mobility. There are
no legally binding acts to protect and promotertglts and interests of women with
disabilities.

The gover nment should:

» Enact a separate law to eliminate discriminaticairagg women with disabilities.

» Strengthen existing measures to thoroughly invastigrime related to violence against
women.

» Ensure the participation and representation of womith disabilities in the public
sector.

4. Rightsof the Muslim Community
21.  Non-recognition and exclusionThe state has failed to recognize Muslims as a
religious minority because of the state's tendeaaefine Muslims akslamists rather than
as a community. As a result, Muslim people have been excluded fitmernpublic sector and
they continuously suffer from variofisrm of discrimination with regard to participatiamd
economic, social and cultural rightfs.

The gover nment should:

* Recognize the existence of the Muslim community asligious.

» Ensure concrete and active efforts are made to@ethe participation of Muslims in
the public sector.

* Intensify existing efforts to protect religiousédom and freedom of expression of the
Muslim community.

» Establish a Muslim Commission to monitor the impéstation of programs to protect
and promote the full enjoyment of their human rigint particular ESCR.

22. Right to language, Culture and religion of Muslimanmunity. The government has
not recognized legally the marriage and divorcMaslims that take place in accordance
with theldlamic religion, nor other social traditions and custdmased in Muslim family law.
In addition, Muslim people have less access tothgjaistice and education because of a
language barrier.

The gover nment should:
* Recognize and respect the distinct customs, culamguage, and way of life of the
Muslim community particularly with regard to Muslimarriage and divorce.

23. Right to education:Only a fewMadarsa schools are recognized as formal education
institutions and these are only up to Primary LeVéls has affected mostly Muslim girls,
who generally do not attend modern school and galyo Madarsa for their basic education.

The gover nment should:
* Adopt measures to recognize Madarsa educationcapted formal educational
institutions up to higher level.
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24.  Muslim women's rights:Muslim women suffer from multiple forms of disciimation
-as women, Muslim women and women within the Mustoimmunity. They are- ill
represented in all levels of governance.

The gover nment should:
» Ensure the participation and representation of Muslomen in state mechanisms on the
basis of the principles of inclusion.

5. Rightsof Terai-Madhes People
25.  Right to equality and non-discriminationMadhesi people in Nepal are discriminated
against on the basis of color, region, languagesac@-cultural identity. There is a major
problem with extra judicial killing which is widesgad in the Terai-Madhes. They are
scattered across 22 districts of the Terai-Madeg®n and constitute around 48 percent of
the population of the country. The Madhesi commureflects multi-ethnic, multi-caste,
multi-lingual and multi-cultural diversity. Thenaost total exclusion d¥ladhes people
from the Nepali army and the need to implementemgents and commitments confirmed
with political parties of Terai-Madhes need to bdressed’

The gover nment should:

 Eliminate color, region, language and socio-cultigfantity-based discrimination towards
Terai-Madhesi people.

» Ensure ‘proportionate representation’ in every leral sector of the state and public sector
with regard to decision-making.

» Take action to implement the commitments and ages¢snwith Madhesi political parties.

 Act urgently to eliminate extra judicial killing dnmpunity in Terai-Madhes.

26. Rights of Madhesi womenMadhesi women, especially Madhesi Dalits womereha
been denied their citizenship rights. Due to thergasystem, Madhesi women have faced
domestic violence, including murder; gender badextaon, and unwanted divorce.

The gover nment should:
» Ensure the rights of citizenship for the Terai-Mesllwvomen.
* Eliminate dowry (Dahej) practices and other atiesitowards Madhesi women.

6. Sexual and Gender Minority
27.  Non-discrimination and right to citizenshipThe Sexual and Gender Minority is a
newly recognized minority group in Nepal. The séxaral gender minority includes
LGBTIs, who continue to bear social, economic aalitipal discrimination based on their
sexual orientation and gender identity. The statbaities continue to deny citizenship cards
to some members of LGBTI, especially for third gendeflecting a clear sexual or gender
identity. Moreover LGBTIs undergo much social at@gm in the course of their daily
lives.

The gover nment should:

» Ensure citizenship rights with clear gender idgrnititrelevant cases.

* Eliminate exclusion of LGBTIs from daily socio-cuifal activities,

» Ensure that sexual orientation and gender diveas#yincluded as grounds for protection in
the new constitution and in legislation.
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» Ensure that infrastructure, including public fa@ are LBBTI friendly.

28. Right to choose le life-partner and social securifyespite a Supreme Court
directive order to reform Nepali legislation sat@asllow for right to choose life partner, and
to recognize all members of LGBTI as natural pes$dthis has yet to take place. According
to researct’ there are 280 unfriendly legal provisions in &xise against sexual and gender
minority members in Nepal.

The gover nment should:

* Amend all discriminatory as well as LGBTI unfriegdaws and legal provisions.
» Ensure the individual right to choice of life paetn

» Take action to control unlawful arrest and tortiyepolice.

29. Right to participate in public and political life:There is no special provision to
include LGBTIs in the state structures and itogable too that LGBTIs are discriminated
against in the Nepal Army and police in relatioretoployment, both with regard to
recruitment and to their treatment if they arentfeed as LGBTIs when serving.

The gover nment should:

» Adopt affirmative action policies to ensure equaportunities and proportional
participation in every structure of the state.

» Take action against discrimination in the Nepalyaand police on the basis of sexual
orientation and gender identity.

[11.CAPACITY-BUILDING AND TECHNICAL ASSISTANCE

This joint submission recommends to the internai@mmunity that it provides assistance

to the Nepal government in relation to the arestedi below:

» Technical support to the National Dalit Commissiblational Women’s Commission and
National Foundation for the Development of Indigendationalities and National Human
Rights Commission to monitor and to coordinate re$fon addressing the human rights
situations of indigenous peoples, Dalits, MuslimadWiesi people, PWD e and the Sexual
minority.

» Technical and other forms of support for the immatation of Convention.169 and
UNDRIP relating to indigenous peoples including DDP

» Technical support to study the discriminatory psas in existing Nepalese laws and its
amendment, to study multiple forms of atrocitiewaods Dalits, impunity and formulation
of anti-discriminatory laws.

» Technical and institutional support to establishirejsparent and accountable monitoring
mechanism on the implementation of anti-discrimoratand affirmative action policies
and legal provisions.

» Technical support to formulate and implementatidnpmportional representation with
compensatory representation policy, legislation prodjrams.

» Technical support for development of guidelines ptanning and implementation of
development planning and budgeting with a vieweouse full inclusion of Dalits, taking
in to consideration the need for disaggregated detad caste sensitive analysis for
mainstreaming and inclusion of Dalits in the depetent process and as well as provision
of and full implementation of special measures.
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! See the country report of Special Rapporteur on theisituat human rights and fundamental freedoms of
indigenous peoples, James Anaya-Mission to Nepal (A/HRC/12/842)\d

2 See the report dfNepalis Civil Society to Durban Review Conference, 2009"

% The UNDRIP acknowledges that the Charter of the UniteibNgtthe International Covenant on Economic,
Social and Cultural Rights1 and the International Covena@livihand Political Rights affirm the
fundamental importance of the right to self-determinatioallgbeoples, by virtue of which they freely
determine their political status and freely pursue thenemic, social and cultural development. Article 3 in
particular of the UN-DRIP state that indigenous peoples hevedht to self-determination and by virtue of
that right, they freely determine their political status firdly pursue their economic, social and cultural
development.

* The recommendations made by the Special Rapportebedittiation of the human rights and fundamental
freedom of indigenous people, the concluding observation of E$RIRy-eighth session, 30 April — 18 May
2007) and the communication of the CERD Committee.

® Forum for Women, Law and Development 2009 (FWLD)scriminatory Laws Against Women, Dalits,
Ethnicity, Religious and Persons with Disability"

® Subba et al (2008Nepal Federation of Indigenous Nationalities (NETFIND)-Janajati Empower ment Project
(JEP) Review of Achievements and I mpacts (2002-2008)", p.47

" Kirat people of the eastern Nepal have commonly sacrifidedsl in their ancestor worship ritual and
consume beef meat.

8 A definition says as "Multilingual Education typicallyfees to "first-language-first" education that is,
schooling which begins in the mother tongue and transitions to adtifogaiages. Typically, MLE
Programs are situated in developing countries where speakaisafity languages tend to be disadvantaged
in the mainstream educations system." htt://en.wikipedjauviki/Multilingual_Education

® Land Reformed Act 1964 that nationalized land and termirtaelitional collective land tenure system, for
instanceKipat; Forest Act 1993 that displaced indigenous peoples fromttaelitional forests and
transferred primarily to non-indigenous community foresdr groups; The Pasture Land Nationalization Act
1975 nationalized pasture lands of indigenous peoples; ThenldbRarks and Wildlife Conservation Act (20
per cent of total land) provides no recognition of indigenowgles’ right to consultation or to access their
traditional lands and resources, while giving quasi-jatlgowers to the park chief wardens and so on.

1 Special Rapporteur on the situation of human rights and fusmtaifreedoms of indigenous peoples Report
2007-A/HRC/12/34/Add.3

" Traditional land tenure system. In this system, "A Kipaher derives rights by virtue of his membership in a
particular ethnic group, and/or its location in a particalea. In contradiction to the Raikar system of land
tenure and its derivatives, therefore, Kipat represeatsranunal form of land tenure." (Regmi 1978:534).

12 Raikar is a form under which the state functions asatheédwner.

'3 A case study conducted very recently by Nepal Chepangcission (NCA) concluded that in the name of
Leasehold forest programs Chepang, an indigenous grougesiesl to practice their traditional way of
livelihood known as Khoriya (slash and burn) as a rethély were found to have been suffering from acute
food shortage.

“The Special Rapporteur on the situation of human rightsiarthmental freedoms of indigenous peoples
visited Nepal in 2008 and observed that "Protected aredsdimg National Parks have been created at the
expense of indigenous lands or in the traditional lands. Sujécps for instance, Chitwan National Park
displaced Tharu, Bote, Darai and other indigenous communitielsaednot been provided alternative
livelihood and proper compensation. Now these communities have bdandiess, they are prevented from
gathering fuel wood, gathering food and medical herbs ett1'gara. 34-35

15 A case study by LAHURNIP: Kulekhani hydro-project diggged thousand of Tamang indigenous community
from their traditional lands without proper compensation; #reynow living without electricity facilities. In
that before the execution of this project, according to thestadg, they were not consulted neither did they
get a chance to have a voice in the decision-making prosegsilar case is the Arun Il hydro-project.

Arun 1l is one of the mega projects of Nepal situated imjgau and Lohorung indigenous territories and it
was much debated in the 1990s from an environmental pergpedépal government has recently signed a
MoU with an Indian state-owned company Sutlej Vidhyut Niguitheout free, prior, informed consent of
affected indigenous communities.

% The Article 15.1 of the Convention 169 specifies that intige peoples have rights to the natural resources
of their territories, including the right to participatethe use, management, protection and conservation of
these resources and Article 15.2 stipulates that indiggremyses have rights regarding consultation,
participation in the benefits of resource exploitation.

10
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Y The general recommendation XXIIl on the rights of indagenpeoples of the Committee No.3 states that
"The Committee is conscious of the fact that in manyoregpf the world indigenous peoples have been, and
are still being, discriminated against and deprivedheirthuman rights and fundamental freedoms and in
particular that they have lost their land and resourcesl@mists, commercial companies and State
enterprises. Consequently, the preservation of their cudnaeheir historical identity has been and still is
jeopardized".

18 Article 8 ()) and related provisions is the main instrairt@at Parties to the Convention on Biological
Diversity have given themselves to achieve the comeritmin Article 8(j) to respect, preserve and maintain
knowledge, innovations and practices of indigenous and local coitiesuembodying traditional lifestyles
relevant for the conservation and sustainable useotddical diversity, to promote their wider application
with the approval and involvement of the holders of such knowledgeencourage the equitable sharing of
the benefits arising from the utilization of traditional knodge.

lgNepalese indigenous women have been suffering from ttgahelard exploitation-patriarchy, state mechanism
and policies and women within indigenous communities. Differediedishow that 96% indigenous lower
level of education. The literacy rate among indigenous evois 25% in average. 10% women get access to
health services and 90% rely on traditional medicine. Onlyg@.ingligenous women are represented in the
major political parties.

20 Gurung Jyoti (2008) Status of Indigenous Nationalities Women." In Nepal Indigenous Journal Vol.1; No.1

L The concluding observation of ESCRhirty-eighth session, 30 April — 18 May 2007) states "Enthat in
the Constitutional process, disadvantaged and marginalizagdgyrparticularly the Dalit, Madhesi and
indigenous communities, and women within these groupsegresented in decision-making bodies at all
levels."

22 Article 18 and19 of the UN Declaration on the Rights ofdedbus Peoples stipulate these rights. In addition,
Convention No. 169 contains numerous reference Articlds®,7, 15, 16, 20, 22, 23, 25 27 and 33.

2 The thematic reports of Constitution Assembly are Amé at: URLwww.can.gov.np

24 See the request submitted to the United Nations CommittéeecElimination of Racial Discrimination
(Seventy-fifth Session 3-28 August 2009) by ten indigenous peopigsiizations and an International
organization (FPP) 29 July 2009

% The Dalits community occupies 13 per cent of total patfrt and comprised 21 casts; such as Badi,
Damai, Gaine, Kami, Sarki , Bantar, Chamar, Chidimagt(Hindu), Dom, Dusadh, Halkhor, Kakaihiya,
Khatbe, Khatik, Kori, Tatma, Mushar, Pattharkatta, Rasi, Sarvanga.

% Bhattachan, KB. et. Al. 2008xisting Practices of Caste-based Untouchability in Nepal and Strategy for a

Campaign for its Elimination. Kathmandu: Action aid Nepal.

The constitutional provision on right againstouchability at public places, preamble provisiahltfota-

bada) of the Civil Code, 1963 and a provision relating to respktite social usages and practices are some

of the instances3ction 10 of Miscellaneous Chapter under Civil Code). Still, there are many

discriminatory provisions existed in different laws of tleemtry incompatible with international human
rights instruments. The study carried out by Nationalt®&lommission has revealed that there more than

23 discriminatory provisions. (NDC.2008udy of the discriminatory and amendable legal provision

against Dalit community. Kathmandu: National Dalit Commission )

Still, there are many discriminatory provisions eadsin different laws of the country incompatible with

international human rights instruments. The study carnigdby National Dalits Commission has revealed

that there more than 23 discriminatory provisions. (NDG528tudy of the discriminatory and amendable

legal provision against Dalit community. Kathmandu: National Dalit Commission )

29 CERD (2004) Concluding Observation No. 12

% For example, if any Dalits people use a certain surnainieh is commonly practiced by so called upper
caste, they are denied to receive the citizenship wétlsthname.

31 CESCR (2008) Concluding Observation No. 30

32 Article 13(3) the Interim Constitution of Nepal, 1990.

% The Civil Service Act, 2049 (Second Amendment) Sectid@), Kepal Police Regulation and Armed Police
Force Regulation have also amended to arrange sopwgtant provisions on reservation for Dalits, women,
indigenous/nationalities, Madhesi, disabled and backwaesaBait only forty five percent of the posts has
reserved for around 90 percent of population.

3 CESCR (2008) Concluding Observation No. 37

% Sustainable Development Forum. 2006. Ownership of Dalits in Lasdudy. Kathmandu: Sustainable
Development Forum

% CESCR (2008) Concluding Observation No. 37

3" The government has done an agreementBath (one of the musician caste with in Dalits community)
women on 16 October, 2007.
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Annex-2: Submission of DRC Committee Nepal

World Bank 2002:Country Profile Disabilities on Kingdom of Nepal "
Civil Society Report to Durban Review Conferencé20
Id Chapter V
The government had done the 22 points agreement with Maldtmeglhikar Forum, on 30 August, 2007 and
6 points agreement with United Democratic Madhesi Frori®Rebruary, 2008.
The Supreme Cou(itn the case of Sunil Babu Panta vs. GON, Writ No.917, and December, 2007) issued a
mandamus order in the name of Government of Nepal to do éhase mentioned issue.

The legal provision against sexual and gender minorifgegearch by Blue Diamond Society carried out in
2010.
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